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Court of Appeals of the District of Columbia. 


No. 3455. 

James B. Green et al., Appellants, 

vs. 

Anna McGregor et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 36367. 

Anna McGregor, Mary E. Cummings, and Celeana A. Geoghe- 

gan, Plaintiffs, 


vs. 

Michael A. Green, James B. Green, Thomas A. Green, and Ber¬ 
nard J. Green. Defendants. 


United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1—3455a 
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1 Bill for Partition. 

Filed November 26, 1918. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 36367. 


Anna McGregor. Mary E. Cummings, and Celeana A. Geoghe- 

gan, Plaintiffs, 

vs. 

Michael A. Green, James B. Green, Thomas A. Green, and Ber¬ 
nard .1. Green, Defendants. 

To the Supreme Court of the District of Columbia, holding an Equity 

Court: 

The plaintiffs, Anna McGregor, Mary E. Cummings and Celeana 
A. Geoghegan, respectfully show to the Court as follows: 

1. That they are all citizens of the United States and, with tin* 
exception of the plaintiff, Celeana A. Geoghegan, who is a resident 
of the City of Norfolk, Virginia, are residents of the District of Co¬ 
lumbia. They bring this suit in their own right. 

2. The defendants are all citizens of the United States and resi¬ 
dents of the District of Columbia and are sued in their own right. 
The defendant, Bernard J. Green is temporarily beyond seas with 
the military forces of the United States. The plaintiffs and de¬ 
fendants are all of legal age. 

3. On the — dav of January, 1915, John F. Green, a citizen of 
the United States and resident of the District of Columbia, departed 

this life in the District of Columbia, testate, leaving him sur- 
*2 viving his widow, Celeana A. Green, and as his sole heirs at 
law and next of kin, his three daughters, being the plaintiffs 
herein, and his four sons, being the defendants hereto. 

4. That the said John F. Green died seized and possessed of the 
following described real estate, situate, lying and being in the City 
of Washington, District of Columbia: 

(1) Part of sub-lot 28, in square 209, improved by premises 
known as 1521 Kingman Place, northwest. 

(2) Sub-lot 65, in square 240, improved by premises known as 
1343 Q Street, northwest. 

(3) Part of sub-lot 45, in square 241, improved by premises 
known as 1521 Kingman Place, northwest. 

(4) Part of sub-lot 47, in square 241, improved by premises 
known as 1525 Kingman Place, northwest. 

(5) Part of sub-lot 48, in square 241, improved by premises 
known as stable in rear of premises 1527 Kingman Place, northwest. 
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(6) Sub-lot 30, in square 310, improved by premises known as 
1515 Twelfth Street, northwest. 

(7) Sub-lot 31, in square 310, improved by premises known as 

1517 Twelfth Street, northwest. 

(8) Sub-lot 32, in square 310, improved by premises known as 
1519 Twelfth Street, northwest. 

(9) Sub-lot 24, in square 310, improved by premises known as 
1521 Twelfth Street, northwest. 

(10) Sub-lot 34. in square 209, improved by premises known as 

1518 and 1520 Fourteenth Street, northwest. 

(11) Part of sub-lot 35, in square 209, improved by premises 
known as 1516 Fourteenth Street, northwest. 

(12) Sub-lot 57, in square 209, improved by premises 

3* ' known as 1510 Fourteenth Street, northwest. 

(13) Sub-lot 58, in square 209, improved by premises 
known as 1512 Fourteenth Street, northwest. 

(14) Sub-lot 59, in square 209. improved by premises known as 
1514 Fourteenth Street, northwest. 

(15) Part of sub-lot 39, in square 209, improved bv premises 
known as 1421 Church Street, northwest. 

(16) Part of sub-lot 42. in square 209, improved by premises 
known as 1434 Church Street, northwest. 

(17) Sub-lot 50, in square 209, improved by premises known as 
1445, 1417 and 1449 Church Street, northwest. 

(18) Part of sub-lot 51, in square 209, improved by premises 
known as 1443 Church Street, northwest. 

(19) Part of sub-lot 54, in square 209, improved by premises 
known as 1427 and 1429 Church Street, northwest. 

(20) I’art of sub-lot 55, in square 209, improved by premises 
known as 1421 and 1423 Church Street, northwest. 

5. The said John F. Green left a last will and testament, bearing 
date the 10th day of Septetmber, 1912, and which said will and 
testament was. on the 4th day of February, 1915, duly admitted to 

t, 7 

probate and record by this Honorable Court, sitting as a Probate 
Court. That said will, after bequeathing certain general, pecuniary 
legacies, which are not charged upon the real estate of the testator, 
contains the following residuary clause, by which the above men¬ 
tioned real estate is devised: 

‘ Item Seven: All the rest, residue and remainder of my* estate, 
real, personal and mixed, I give, devise and bequeath unto my chil¬ 
dren. James H. Green, Michael A. Green, Mary E. Cummings, Anna 
McGregor, Thomas A. Green. Bernard J. Green and Celeana 
1 A. Green, share and share alike, in fee simple, absolutely, to 
them, their heirs and assigns, forever, subject to the following 
conditions, to-wit: That after the taxes, insurance, necessary repairs 
and all other legitimate charges and expenses have been deducted, 
the net income of my aforesaid estate shall be paid over to my be¬ 
loved wife Celeana Adelaide Green during her natural life or as long 
as she remains unmarried: and also upon the further condition that 
my said wife shall have the free use, possession, charge and oc¬ 
cupancy, to do with as she sees fit, of premises 1416 “Q” Street, N. 
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W., Washington, D. C., together with all of its furniture, utensils 
and appurtenances during her natural life or as long as she remains 
unmarried.’* 

6. The said Celeana A. Green departed this life on the — day of 
October, 1916, having occupied premises 1416 Q Street, northwest, 
and received the net income from the remainder of said estate from 
the time of the death of the said John F. Green up to the time of 
her own death. Upon the death of the said Celeana A. Green, the 
plaintiffs and defendants herein, by the terms of said will, became 
vested, as tenants in common, in equal degree, with the fee simple 
title to the real estate described in paragraph four of this bill. 

7. That all of said real estate is unencumbered with the exception 
of parcels 10, 11. 12. 13 and 14 as described in paragraph four of 
this bill, which is subject to a deed of trust securing a note in the 
amount of $7,000. 

8. That by reason of the character of the property it is not sus¬ 
ceptible to partition in kind between the owners thereof, and it will 
be to the advantage and for the benefit of all the parties in interest 
to have the same sold by decree of this Honorable Court, and the 
proceeds of said sale divided among the parties entitled 

thereto. 


«> 


Wherefore, the premises considered, and because they arc 
without relief at law, the plaintiffs pray: 

First. That Michael A. Green, James B. Green, Thomas A. Green 
and Bernard J. Green may be made parties defendant hereto, served 
with process and required to appear and answer the exigencies of 


this bill. 

Second. That the real estate described in paragraph four of this 
bill may, by decree of this Honorable Court, be sold and the proceeds 
divided among the parties hereto according to their respective shares. 

Third. That trustees may be appointed to make sale of said real 
estate. 


Fourth. That a receiver may be appointed, pending the final 
determination of this cause, to take charge of said real estate ami 
manage the same. 

Fifth. That the plaintiffs may have such other and further relief 
as the nature of their case mav require. 

ANNA McGREGOR, 

MANY K. C UMMINGS, 

CELENA A. GEOGHEGAX, 

Bv ANNA McGREGOR. 


HAYDEN JOHNSON. 

For riffs. 


A tty. in Fact. 


District of Columbia. 

I, Anna McGregor, on oath say that I have read the foregoing 

bill by us subscribed and know the contents thereof: that the facts 

therein stated I verilv believe to be true. 

% 


ANNA McGREGOR. 


JAMES B. GREEN ET AL. VS. ANNA MC GREGOB ET AL. 


5 


Subscribed and sworn to before me this 15 day of November, 1918. 
[seal.] JOHN O’HAGAN, 

Notary Public , l). C. 

Answer of James B. Green and Michael A . Green. 


Filed December 24, 1918. 


To the Supreme Court of the District of Columbia, bolding an 
Equity Court: 


The answer of the defendants Michael A. Green, and James B. 
Green respectfully shows as follows: 

1. They admit paragraph one as to citizenship, but aver that C. A. 
Geoghcgan and Mary E. Cummings are not residents of the District 
of Columbia. 


2 Thev admit that thev are citizens of the I’nited States and 

t 

residents of the District of Columbia, and aver that Bernard J. 
Green is bevond the seas in the militarv service of the United States 

t/ • 

and unable to answer this bill, and that he is a necessary and 
material witness for the defendants. As to being sued in their own 


right they neither admit nor deny but ask for full proof. They 
admit that plaintiffs and defendants are of full legal age. 

3. They admit paragraph three. 

4. They admit paragraph four. 

5. They admit paragraph five as to the probate of the will of John 
F. Green deceased and further set forth that letters were granted and 
issued thereon, on February 9th, 1915. to James B. and Michael A. 
Green as Executors nominated, constituted and appointed by the 
testator, and that with the consent of the plaintiffs payment of some 
debts and claims were deferred. That said estate is not “plene ad 
ministravit” and final distribution has not been made bv the Execu- 

t J 

tors thereof. That the said Executors have been called on by some 


of the heirs and devisees to pay all of the debts and claims 
7 against said estate and exonerate the land therefrom, accord¬ 
ing to law, the directions and intent of the testator and the 
terms of the will. Thev further aver that the indebtedness of Seven 
Thousand Dollars ($7,000), mentioned in paragraph seven of the 
Bill, was created personallv bv John F. Green the deceased testator 
and was for money borrowed by him. As to whether the legacies 
or debts of the deceased were charged upon the real estate, they 
neither admit nor deny hut ask instructions of the Court on that 
point and full proof. 

0. Thev deny that Celena A. Green died in October 1910, hut 
aver that she died November 20th. 1910. Thev admit that the 
Executors paid over to her until her decease the net. income of the 
estate less legitimate charges for taxes, interest on deed of trust, on 
real estate and general expenses; that this income was derived from 
the rents of the real estate of the deceased held, leased and managed 
by the Executors under the will of the deceased, and at the request 
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and consent of the widow and heirs at law as Executory Trustees 
and Executors. They aver that the bill is fatally defective in that 
it does not allege seisin in the plaintiffs and defendants and actual 
possession by them. They deny that upon the death of Celena A. 
(ireen the fee simple became vested in plaintiffs and defendants, but 
aver that the title was then and still is in the Executors as Executory 
Trustees; this from the terms of the will and from the consent of 
the heirs at law. 

7. They admit paragraph seven subject to the above statement. 

S. They deny paragraph eight, and aver that the said property is 

capable of division in specie. They aver that the plaintiffs 

S refused to consider any proposition towards this end. They 

aver that the bill is fatally defective in that it does not state 

«. 

that the property can not be divided without great loss or injury to 
the parties interested. And they aver that it will not lie to the ad¬ 
vantage and interest of all the parties to have the same sold by decree 
of this honorable Court. The Bill is defective because it demands 
sale only and not partition or sale. 

0. Thev aver that on the termination of the life estate of Celena 
A. (freon. November 2ffth 1P10. the Executors aforesaid instead of 
using the rents and profits of the said estate during the thirteen 
months allowed by law for the winding up of the estate of John I 4 '. 
Green deceased, for tin* payment of the Seven Thousand Dollars 
($7,000) deed of trust, on the contrary at the request and consent 
<*f the plaintiffs and the agreement of all the heirs, deferred pavilion! 
on said notes divided the net income monthly amongst tla* heirs, 
after deducting for interest on said loan, taxes, insurance, repairs, 
special taxes, etc. That under this agreement the property wa< to l>e 
held a reasonable length of time and disposed of gradually and at 
private sale bv the Executors. That this agreement was carried out 
until November 20th 1018. when plaintiffs by filing of a Bill for 
partition attempted to abrogate said agreement. They suggest to 
the Court that the Bill is defective also, in that it fails to make the 
said Executors parties to the action. 'They further deny that any 
cause exists for the appointment of a receiver, no fraud has been or 
<lares he alleged. There is no waste being committed or permitted. 
< Mi the contrary the income of the property under the management 
of James B. and Michael A. (ireen has been increased about 
0 Twenty Five hundred Dollars ($2.7*00) a year. Monthly 
distribution and statements are made to all the parties and 
this will be continued pending this suit. It would he disadvanta¬ 
geous to the estate to disturb this management on account of leases 
and agreements existing and would cause unrest, uncertainty and 
dissatisfaction among the tenants and probable vacancies in the 
properties. 

And having fully answered they pray that the bill be dismissed 
as against them with costs. 

JAMES B. GREEN. 
MICHAEL A. GREEN. 

JAMES B. GREEN. 

Attorney for Defendants One and Two. 
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District of Columbia, ss: 

We the subscribers, solemnly swear that we have read the answer 
by us signed and that those facts stated on information .we believe 
to be true, and those stated on our own knowledge we verily believe 
to l>e true. 

JAMES B. GREEN. 

MICHAEL A. GREEN. 


Subscribed and sworn to before me this *23d dav of December, 
1918. 

[seal.] JESSE E. POTBURY, 

Notary Public for D. C. 


Separate Answer of Bernard J. Green. 
Filed July 28, 1919. 


The defendant, Bernard J. Green, for answer to so much and such 
parts of the bill of complaint, in this cause exhibited against him 
and others, as he is advised it is material or necessary for him to 


answer, answering says: 

10 He admits the averments of said bill and of each and 

every paragraph thereof, and consents that the relief therein 
praved mav be granted. 

BERNARD J. GREEN. 


District of Columbia, ss : 

I, Bernard J. Green, on oath say that I have read the foregoing 
answer by me subscribed and know the contents thereof, and that I 
verily believe the things therein stated to be true. 

BERNARD J. GREEN. 


Subscribed and sworn to before me this 24th dav of June, 1919. 

[seal ] ALBERT W. SIOUSSA, 

' Notary Public, D. C. 
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Answer of Thomas .4. Green. 
Filed November 7, 1919. 


Separate Answer of the Defendant Thomas A. Green to the bill of 

eomplaint of the above named complainants or to so much thereof 

as lie is advised is material and necessarv for him to answer. 

1. The allegations of said paragraph are admitted to be true. 

2. The allegations of said paragraph are admitted to be true ex¬ 
cept that the defendant Bernard J. Green is now in the United States. 

M. The allegations of said paragraph are admitted to be true. 

4. The allegations of said paragraph are believed to be true 
1 1 but for greater certainty this respondent refers to the record 
of the deeds covering the several pieces of property referred to. 

7>. The allegations of said paragraph are believed to be true but 
for greater certainty this respondent refers to the original will of the 
said John F. Green. 

G. The allegations of said paragraph are admitted to be true. 

7. The allegations of said paragraph are believed to be true but 
for greater certainty this respondent refers to the record of the trans¬ 
actions relative to the said property. 

S. This respondent denies the allegation of said paragraph that 
the said property is not susceptible to partition in kind or that it will 
I*' to the benefit of the parties in interest to have the same sold by 
decree of this Court. Further answering, this respondent says that 
after careful consideration of the market for real estate, it was 
deemed advisable that the said property should be held intact, the 
rents collected therefrom, and after the payment of necessary ex¬ 
penses. the amount remaining on hand should be and the same has 
Wen regularly distributed pursuant to a certain agreement by and 
between the various heirs interested in the said property; this re¬ 
spondent is advised that efforts have been made to sell this property 
advantageously, but believes that to force its sale would result in a 
sacrifice and serious loss to the various heirs; that he has suggested 
to the complainants the advisability of having the said property 
appraised and the several defendants have agreed to raise sufficient 
to pay off the interest of claimants as shown by such appraisement, 
but they have refused and declined so to do. This respondent 
12 is opposed to any forced sale of the said property or any part 
thereof and if the complainants insist that the said estate be 
wound up and the property distributed, submits that the said prop¬ 
erty be partitioned in kind, without its sale, which can readily be 
done. 

And having fully answered this respondent prays to be hence 
dismissed. 

THOMAS A. GREEN. 


BRANDENBURG & BRANDENBURG, 
Attorneys for Defendant. 




JAMES B. GREEX ET AL. VS. ANNA MC GREGOR ET AL. 


9 


District of Columbia, ss: 

Thomas A. Green, upon oath deposes and says that he has read 
the foregoing answer by him subscribed and knows the contents 
thereof; that the facts therein stated upon his personal knowledge 
are true and those stated upon information and belief he believes to 
be true. 

THOMAS A. GREEN. 

Subscribed and sworn to before me this 30 dav of October, A. D. 
1919. 

[seal. J J. WM. REILY, 

Notary Public „ D. C. 

Decree of Sale. 

Filed March 12, 1920. 

****** * 

This cause coming on to be heard at this term, upon the plead¬ 
ings and testimony, and having been submitted and considered by 
the Court, and it appearing to the Court that the real estate described 
herein cannot he divided without loss or injury to the parties 
13 interested, it is, bv the Court, this 12th day of March, A. D. 
1920, 

Adjudged, ordered and decreed, that the real estate mentioned 
and described in the bill of complaint, in the City of Washington, 
District of Columbia, as follows: 

(1) Lot 876, in square 209, formerly known as the West 21.6 
feet front, by the full depth, of sub-lot 28 in square 209. 

(2) Sub-iot 65 in square 240. 

(3) Lot 820 in square 241, formerly known as the West 77.67 
feet of sub-lot 45, in square 241, beginning at the Southwest corner 
of said lot and running thence North 20 feet, thence East 77.67 
feet, thence South 20 feet, thence West 77.67 feet to the place of 
beginning. 

(4) Lot 818 in square 241, formerly known as the West 77.67 
feet of sub-lot 47 in square 241, beginning at the Southwest corner 
of said lot, and running thence North 20 feet, thence East 77.67 
feet, thence South 20 feet, thence West 77.67 feet to the place of 
beginning. 

(5) Lot 823 in square 241, formerly known as the East 43.5 
feet of sub-lot 48 in square 241. 

(6) Sub-lot 30 in square 310. 

(7) Sub-lot 31 in square 310. 

(8) Sub-lot 32 in square 310. 

(9) Sub-lot 24 in square 310. 

(10) , (11), (12), (13), and (14) Sub-lot 34 in square 209; part 
of sub-lot 35 in square 209; sub-lot 57 in square 209; sub-lot 58 in 

2—3455a 
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square 209; sub-lot 59 in square 209; all of said lots being included 
in the following metes and bounds: Beginning for the same at the 
Southeast corner of sub-lot 57 in said 'square and running thence 
North along the line of Fourteenth Street 90.01 feet, to the 

14 intersection of Church Street, thence West at right angles 
with the line of Fourteenth Street 100 feet, thence South at 

right angles with the line of Church Street 90.01 feet, thence Fast 
100 feet to the place of beginning; subject to an existing encum¬ 
brance of $7,000.00. 

(15) Lot 833 in square 209, formerly known as the West 14.33 
feet of sub-lot 39 in square 209. 

(16) Lot 828 in square 209, formerly known as the East one- 
half of sub-lot 42 in square 209. 

(17) Sub-lot 50 in square 209. 

(18) Lot 850 in square 209, formerly known as the West 15 feet 
of sub-lot 51 in square 209. 

(19) Lots 844 and 845 in square 209, formerly known as sub-lot 
54 in square 209. 

(20) Lot 842 in square 209, formerly known as the Fast 21.61 
feet of sub-lot 55 in square 209; 

he sold; that Hayden Johnson. James B. Green and Edwin C. Bran- 
denberg be and they are hereby appointed trustees to make said 
sale, giving bond in the penalty of $10,000; and that the advertise¬ 
ment of said sale be made in the Evening Star newspaper of Wash¬ 
ington. D. C. 

And it appearing to the Court, from the affidavit of the defend¬ 
ant. James B. Green, tiled herein, that an offer has been received 
by the said James B. Green from J. Douglas Wallop. Jr. for the pur- 
ciiase for the sum of $8,000, all cash, of lot 842 in square 209, 
formerly known as the East 21.61 feet of sub-lot 55 in square 209, 
included in this decree, and that a deposit of $500 has accompanied 
said oiler, and that said offer is acceptable to all parties in this cause, 
it is further ordered, that the above named trustees be and 

15 they hereby are authorized and directed to accept said offer, 
and convey to the said J. Douglas Wallop Jr., the title to the 

aforesaid lot. upon his complying with the terms of said sale, and 
further to pay to the broker negotiating said sale, a brokerage com¬ 
mission of three per cent of the purchase price of said lot; that said 
trustees shall be allowed no commission or compensation for their 
services in connection with the sale of this lot. 

It is further ordered that the provisions of Equity Kule 72 be, in 
all respects, complied with. 

WALTER I. McCOY, 

Chief Justice. 


Appeal noted. 

JAMES B. GREEN, 

Atty. for James B. Green & 

Michael A . Green. 

Mar. 12/20. 
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Bond for costs $100 or deposit of cash $50. Bond to supersede to 
be $15,000. 

WALTER I. McCOY, 

Chief Justice. 


Memoranda. 

March 30, 1920.—Appeal bond (supersedeas) of defendants 
Michael A. Green and James B. Green, approved and filed. 

April 23, 1920.—Bill of Exceptions submitted. 

April 26, 1920.—Statement of Evidence submitted. 


16 Assignment of Errors. 

Filed Julv 7, 1920. 

******* 

I. The court erred in ruling that the executors should not have 
been made parties to the bill. 

II. The court erred in holding that sufficient evidence was pro¬ 
duced showing the property could not be divided in kind; proper 
allotment and charges could have been made. 

III. The court erred in failing to dismiss the bill because no 
actual possession was alleged or proven in parties plaintiff. 

IV. The court erred in not dismissing the bill because it does not 
comply with the statutes as to partition, in that it did not allege the 
property cannot be divided in kind without loss or injury to all 
parties and that sale only was requested in the bill and not partition. 

Y. The court erred in not dismissing the bill on the ground that 
the estate was not “plene administravit." 

AT. The court erred in not finding that by consent and agreement 
of all of the heirs and by the will and implication therein the 
executors were not executory trustees, and bill for partition was not 
the proper remedy. 

ATI. The court erred in not dismissing the bill on the ground 
that the debts of the estate were not fully paid and that title was 
still in the executors. 

ATII. The court erred in not dismissing the bill upon all the 
pleadings and evidence in the case. 

IX. The court erred in not finding that the plaintiffs were estopped 
by their agreement not to partition. 

X. That the court erred in not finding that the plaintiffs 

17 recognized James B. Green and Michael A. Green as Execu¬ 
tory Trustees by accepting monthly checks and statements, 

after they, the plaintiffs, alleged their duties as executors were 
ended. 

JAMES B. GREEN, 

Atty. for James B. Green & 
Michael A. Green, Dfts. 1 & 2. 
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Designation of Record. 

Filed July 7, 1920. 

******* 

The Clerk of the Court will please certify the following pleadings 
and papers in the above entitled cause to the Court of Appeals for 
the District of Columbia: 

I. Bill for Partition. 

II. Answer of James B. and Michael A. Green. 

III. A nswer of Bernard J. Green. 

IV. Answer of Thomas A. Green. 

V. Decree of Court for sale of real estate, etc. 

IT. Bill of Exceptions. 

VII. Statement of Evidence. 

VIII. Assignment of Errors. 

IX. Memorandum showing bond approved and filed. 

X. Designation of Record. 

JAMES B. GREEN, 

Attg. for Defts. 1 & 2. 


Memorandum. 

i 

July 26, 1920.—Statement of Evidence signed and filed. 

18 Supreme Court of the District of Columbia. 

United States of America. 

District of Columbia, ss: 

1, Morgan IT Beach. Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
IT. both inclusive, i«» be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 86367 in Equity, wherein 
Anna McGregor. Mary E. Cummings and Celeana A. Geoghegan 
are Plaintiffs and Michael A. Green. James B. Green. Thomas A. 
Green and Bernard J. Green are Defendants, as the same remains 
upon the files and of record in said Court. 

In testimonv whereof, I hereunto subscribe mv name and affix 

t t 

the seal of said Court, at the City of Washington, in said District, 
this 9th day of August. 1020. 

[Seal Supreme Court of the District of Columbia. | 

MORGAN 11. BEACH, 

Clerk, 


E. W. 
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19 In the Supreme Court of the District of Columbia. 

Equity. No. 36367. 

Anna McGregor et al., Plaintiff-, 

vs. 

Michael A. Green et al., Defendant-. 

Be it remembered, that the following is a true statement of the 
substance of all the evidence offered in the above entitled cause and 
upon which was passed the final decree in said cause. 

The statement was duly submitted by the appealing defendants 
and filed in court, and has been revised and amended by the plain¬ 
tiffs, and therefore the same is settled by the court and signed in 
duplicate this ‘26th day of July, 1920. 

WALTER I. McCOY, 

Chief Justice. 

20 In the Supreme Court of the District of Columbia. 

Equity. No. 36367. 

# 

Anna McGregor et al.. Plaintiffs, 

vs. 

Michael A. Green et al., Defendants. 

Statement of Evidence. 

Washington, D. C., 

Wednesday, February 11, 1920— 

11.30 o'clock a. m. 

The above entitled cause came on for trial before Mr. Chief Justice 
McCoy. 

Present in behalf of the plaintiffs, Mr. Hayden Johnson. 

Present on behalf of the defendants, Mr. James B. Green and Mr. 
Edwin C. Brandenburg. 

Anna McGreegor testified for plaintiffs that she is one of the plain¬ 
tiffs in above cause, a daughter of John F. Green who died January 
21, 1915 at his residence 1416 Q, St., N. W., Washington, D. C., 
who left a will and whose heirs at law are James B. Green, Michael 
A. Green, Thomas A. Green, Mrs. Mary E. Cummings, Mrs. Celeana 
Geogheghan, and Bernard J. Green, and Mrs. Anna McGreegor, who 
constitute all of the plaintiffs and defendants in above case. He 
left his wife surviving him, who died November 26, 1916. 
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Mr. Johnson: I desire to otter in evidence the papers in probate 
case No. 21440. Said papers being attached to this statement of 
evidence and made a part hereof. 

Thereupon Mr. Johnson read the will to the court. 

Mrs; McGreegor further testifying stated that her mother remained 
in possession of the Q Street house during her lifetime, 

21 further that her father left about twenty-six pieces of real 
estate and that her brothers, James and Michael, since the 

death of their father, have been collecting rents up to date and have 
been remitting to the other heirs their portions of the rent. She 
stated that she went to her brother in the spring of 1918 and told 
him to see if there was not some way that we could dispose of the 
property little by little at advantageous sale. She did not want it 
put up at auction. Her brother James said he wanted to hold the 
property for five years. He thought it would be good but she told 
h\n she would like to have her share. Upon his return to the City 
in September she went to see him and told him she expected him to 
do what he had promised about giving her her share. He said he 
eon Id not sell on account of my brother Bernard being in the army. 
She said well then we will have to tile a suit. He said well if vou 
do vou won’t win bv it, because if vou win in the court I will take 
an appeal and tie it up for five years and by that time I will he ready 
to sell. She got a letter from France from her brother Bernard 
stating why he didn’t want to sell, which was a very good reason, 
and she accepted it and let the matter drift along until he returned, 
and when he came home he said he was with us, and he said he 
would like to have his share, too. He went to mv brother also and 
he positively refused to sell. That is what Bernard told me, then 
he went immediately to Mr. Johnson to take up the matter. 

Q. Have you aade any attenpt to divide the property since the 
death of your mother? A. Only that. They did not want to sell. 
They wanted to compromise. They came once or twice to otter 
compromise (meaning her brothers James and Michael) and have 
the property appraised and give us a seventh of it each, but I didn’t 
care to take the appraisement, because 1 think the property is worth 
what it will bring. 

Q. Do you mean to give you a seventh in cash of the price? 

22 A. First they said that, and then they were not satisfied with 
that. They would divide it in kind, which would be ab¬ 
solutely absurd. You could not divide that property in kind, be¬ 
cause there is none of it of equal value, and I don’t think any of us 
would care to take* the property that way. Then they offered the 
appraisement, but 1 have considered the matter and think that sale 
would be the only fair and square way. If they will give us the 
price that anyone else would, we would have no objection, but we 
don’t want any private sale. We want a public sale and give every¬ 
body a chance. 1 don’t think it possible to divide it in kind amongst 
the seven heirs except by sale. 
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Cross-examination. 

By Mr. Brandenburg: 

She has received her income regularly from the property. Could 
not really tell the value of the Fourteenth Street property as she is 
not an expert on real estate but thinks it very valuable; could not 
say whether she would accept $20,000 for it. She would not give it 
because she never had it appraised. Her brother Tom Green sub¬ 
mitted an offer of $00,000 for the Fourteenth Street property but 
she said it was worth more than that. No one knows the property 
is for sale, it has never been advertised. These were just private 
offers. Never made any efforts to sell it herself. She admitted that 
her brother, Mr. Tom Green as a way of compromise, that all this 
real estate should be appraised by three disinterested appraisers, and 
then upon that valuation those who wanted to sell should be paid by 
the others, but there are not any others that are willing to take a 
seventh of the appraise nebi. She wanted it sold. That her two 
sisters and her brother Bernard were opposed to an appraisement. 
That in her view none of this property should be partitioned in kind. 
She does not know whether a number of houses on Church Street 
are of equal value or not. Some of the houses are brick and 
23 some fra/ie. There There are ten houses on Church Street, 
two of them brick. There are seven heirs. She doesn't 
think they could be partitioned in kind. 

Cross-examined bv J. B. Green: 

%■ 

Q. I hand vou this monthlv statement for the month of Novem- 
her 1919 from James B. and M. A. Green, executors, and I will ask 
you if you have not received and accepted these statements every 
month for the last four or five years, including one last week? A. 
Yes, sir. 

Mr. Green: I offer this in evidence, whereupon the paper referred 
to was admitted in evidence and was marked Defendant’s Exhibit 
No. 1. 

Q. You have received checks with these statements every month? 
A. Yes. 

Q. And you have endorsed your name on the checks and cashed 
them? A. Yes, sir. 

% 

Whereupon Mr. Green handed the witness six letters from Bernard 
J. Green which were identified by the witness and requested that 
these letters be marked as Exhibits. Whereupon the Court for the 
time being, excluded the letters and said you may offer them later. 

Continuing, Mrs. McGregor stated that there was no attempt to 
divide this property in kind but that Mr. James Green made an ar¬ 
rangement and asked Mr. Johnson if we were willing to divide it, 
and then she thought Mr. James Green wanted it divided in kind, 
which the others objected to. 
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Q. Di<l you ever sit down and talk it over to see if we could 
(divided in kind). A. Yes. 

Q. Did you ever mention any houses which one should take, and 
those which the others should get? A. No, because I thought 
*24 it was perfectly ridiculous. 

(J. In other words, there was no attempt really made? 
A. No. no attempt. 

Q. You say that from your experience you know this property 
cannot he divided in kind? What experience have you had? A. I 
have had no experience, hut I certainly have sense enough to know 
that the property — of all different values. 

Q. Has there been any question of the honesty of your brothers 
as executors? A. Never. This is not a personal suit. 

Mr. Johnson: There never has beep any question of that, *Mr. 
(ireen. 

Pekuy II. Russell testified for the plaintiffs that lie has been 

engaged in the real estate business in Washington, D. C., about 29 

vears. That lie is verv well posted on values of real estate in the 
* 1 * _ 

city and especially along Fourteenth Street. That he had made an 
examination of the property involved in this suit. That a good deal 
of it is old property; most of it in poor condition. That the 14th 
St. property, consisting of six stores and dwellings, numbered 1510 
to 15*20 if sold separately would bring about $7.00 per square foot, 
and that at the present time on account of the great demand for an 
automobile site, if sold as a whole it would bring $8.00 per foot. 
He testified in detail as to character condition of the various prop¬ 
erties and also as to the assessed and appraised values of the prop 
erties as follows: 


1416 Q Street, worth about. $7,000 

1343 Q “ “ “ $7,000 

1521 Kingnan Place, “ $3,250 

25 

1525 Kingnan Place worth about. $3,250 

1515 12th St. “ “ $4,500 

1517 l*2th St. “ “ $4,500 

1519 12th St. ** “ $4,000 

1521 12th St. “ $3,250 

1424 Church St. “ $1,000 

1434 Church St. “ $1,364 

1445-7-9 Church St. ‘* $2,750 

1443 Church St. “ $900 

1427-29 Church St. “ $2,200 

1421-23 “ “ ** $1,800 

1510 to 20 14th St. “ $72,000 
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Bv Mr. Johnson: 

%} * 

Q. Mr. Russell, in your opinion, taking into consideration the 
character and value of these properties, is it possible to divide them 
between seven heirs so that each will receive the same thing value? 
A. In my opinion, it would he very difficult, if not impossible to 
divide these twenty-five or twenty-six properties in interest were in 
a position to give and take compensation. 

Mr. Green: That is the point. 


Bv Mr. Johnson: 

%j 

Q. Would it be possible? A. I would say that it is utterly im¬ 
possible. 

Percy II. Russell stated that it would be a very opportune time 
and a very advantageous time in view of the abnormal demand for 
properties to sell them now. That most of the properties are rented 
bv colored tenants; that such classes of tenants if able to raise a cash 
payment of $100 or $200 buy this class of property and pay so much 
a month on the balance. 


Bv Mr. Green: 

Q. That is all done on credit? A. Mostly credit, yes sir. 

Mrs. Anna McGregor, recalled to testify for plaintiff, stated that 
this property is all occupied by tenants and that none of the de¬ 
fendants or the plaintiffs are in occupation of any of it. 

26 Statement by Mr. Johnson: That is the plaintiff’s case. 

Thereupon Mr. James B. Green, counsel for the defendants, moved 
to dismiss the bill and argument was had by counsel upon the follow¬ 
ing several grounds of the motion. 

First. The defendants moved the Court to dismiss the bill on the 
ground that the executors were not made parties thereto. 

Second. The defendants moved the Court to dismiss the bill on 
the ground that the testimony does not show the property cannot be 
divided in kind. Proper allotment and charges could be made. 

Third. The defendants moved the Court to dismiss ’the bill be¬ 
cause no actual possession was proved or alleged in the parties plain¬ 
tiff. 

Fourth. The defendants moved the Court to dismiss the bill be¬ 
cause it does not comply with the Statutes as to partition, in that it 
does not allege the property cannot be divided in kind without loss 
or injury to all parties and that sale only was requested in the bill 
and not partition. 

Fifth. Defendants moved to dismiss the bill on the ground that 
the estate was in the hands of the execu/tors and not “plene admin- 
istravit.” 

Sixth. Defendants moved to dismiss the bill on the ground that 
by the will and implication therein and by consent and agreement of 
3—3455a 
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all the heirs, the execu/tors were executory trustees. Bill for parti¬ 
tion is not the proper remedy. 

Seventh. Defendants moved to dismiss the bill on the ground that 
the debts of the estate are not fully paid and that title therefore is 
still in the executors, after which the following occurred: 


*27 The Court: Your motions are denied. 

Mr. Green: Your Honor will allow me an exception as to 
each of the several grounds and an exception as to the Court’s ruling 
in denying the motions. 

The Court: Yes. 


Mr. Green: On the point of the agreement about the partition, 1 
would like to take the stand and make a statement. 

Mr. Green: Your Honor, I desire to state that upon the death of 
my mother the question of whether the rents should be distributed 
amongst the heirs was brought up, or whether they should be ap¬ 
plied to the balance of the trust or payment of the trust of $7,000, 
and it was agreed amongst the heirs that they wanted their distribu¬ 
tion made monthly, and wanted to leave these notes unpaid at pres¬ 
ent. and that in consideration of that they would not ask for a 
division of the property at that time, but that we, my brother 
Michael and 1,- 


Here Mr. Johnson objected that this was attempting to set forth 
an oral agreement as to real estate when it should be in writing, and 
after argument the Court said: “Let me hear what Mr. Green has 
to say and then you may move to strike it out.” 


Mr. Green (continuing): An agreement was made that the.parti¬ 
tion and the division of the property was to be held in abeyance and 
that the heirs were to receive their checks monthly, and later on we 
were to dispose of the property gradually and give them their shares 
and not pay any portion of these notes at present, aggregating 
$7,000. Furthermore, in carrying out that agreement they went to 
the Biggs National Bank and endorsed their several names upon the 
note for an extension of it, which is a memorandum in writing suf¬ 
ficient, even if this were a sale to bring it within the statute, but it 
was not any agreement for sale of real estate, it was simply 
2* an agreement in relation to division of real estate. 

1 may add that this was against the interest of some of 
the other heirs, who did not need these rents but who would have 


preferred to have had their property. I also wish to state, that 
these plaintiffs requested us in July 1918 to try to dispose of this 
property. In other words, they recognized us as being trustees of it. 
In October they told us to go ahead and try to dispose of the prop¬ 
erty. Some offers were so low that I would not submit it to them. 
Then at the end of about one month, to wit November, they came to 
my office and stated that they wanted the property sold immediately, 
and I showed them a letter from my brother in France, Bernard, 
who stated that he did not wish anything to be done in the sale of 
the estate until he had returned from his military service there, 
therefore I did not take any further steps to sell it. Then a bill in 
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equity was filed for partition, which stopped us from going any 
further. I will also state that since this bill has been filed 1 have 
received and submitted to them offers for properties and they have 
agreed with me that the olfers were not sufficient and that they would 
not accept them. I have told them repeatedly that I was always 
ready to sign a deed any time they could get together on a price. 
The properties 1321 and 1423 Church Street, which Mr. Russell 
testified were worth $1,800, 1 have refused an offer therefor of 
$0,000. I want to tell the Court this to show that we are trying to 
make money for these defendants and not trying to keep them from 
getting it. I will venture to say that every one of them upon the 
stand, will say that they were glad we did answer this hill and 
refuse to sell at that time, because we have simply doubled the value 
of their real estate values for them by holding on. We are simply 
trying to save them from themselves. 

The Court: I do not think anybody is questioning your good 
faith. 

29 Mr. Justice McCov: I think the situation is this—If the 

*/ 

plaintiffs have a right to partition, let them have it. No 
person who has a right to a partition can be stopped because some of 
the other people interested in the title think that a little speculative 
holding on will do some good. Nobody is questioning your good 
faith. It is a mere matter of dilference in judgment. I do not see 
any agreement here or anything of the kind; at any rate, you have 
admitted that the agreement was terminated, when at the request of 
your sister last fall you started to get ready to sell. 

Mr. Green, the witness: No, your Honor, that is carrying the the 
agreement to sell gradually. 

The Court: Anyhow, it is too indefinite to be enforced. I do not 
think that testimonv stands in the wav, Mr. Green. 

Mr. Green: I wish to put my brother on the stand to confirm that 
agreement. I call your attention, your Honor, to the fact that they 
endorsed these things, in writing. 

Mr. Michael A. Green called as a witness for defendants, testi¬ 
fied that he is execut/or with J. B. Green in this estate. 

# 

Q. Will you state after the death of your mother in 1916, what 
arrangement was made as to continuing the distribution of the assets 
of the estate, or whether they were to be applied to the notes. 

Mr. Johnson: I object. I presume the Court will make the same 
ruling in the other case unless the agreement was in writing. 

The Court: Go ahead. 

The Witness, continuing: 

A. The arrangement was made, and I have always contended 
that that $7,000 should have been taken care of before ever a cent 
was distributed. I didn’t need mine but I have simply strug along 
with them so that they might have their checks. 

Q. What agreement, if any, was made as to whether the property 
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should be disposed of later or gradually? A. Should be disposed of 
later or gradually. 

30 Q. And that no partition was to have taken place at that 
time? A. To have taken place at that time. 

Q. And that the property was to have been disposed of gradually? 
A. Gradually, getting offers and submitting them. Offers have 
been submitted to me and I have never yet had one that would be 
acceptable to any of them. 

Cross-examination. 

Bv Mr. Johnson: 

%> 

Q This understanding that you have defined took place right 
after the death of vour mother? A. Yes. 

Q And the property was not partitioned at that time? A. No. 

Q This agreement was not in writing? A. Not in writing, no, 
,iust a mutual understanding with all. 

Mr. James B. Green: To show that we took charge of the real 
estate, your Honor, we had to reduce $5,000 of that $12,000 trust. 

The Court: Who signed the note? 

A. My father signed the note. 

By the way, I would like to enter as a part of my testimony that 
the $12,000 trust on the property was for a personal debt of my 
father’s, and not assumed when he purchased the property. We paid 
that $5,000 on account of that note, so you see we have taken hold 
of the real estate, our duties necessarily required us to do so. I will 
read you some Court of Appeals decisions to the effect that where 
ex otlicio. it was necessary and convenient for the executives to take 
and mingle personal property with the real estate, that they become 
then trustees ex officio. 

Mr. Johnson: 

Q. That was paid by your fathers insurance, was it not? 

31 A. Acs, under the directions of the will to reduce the in¬ 
debtedness. 


Thereupon argument was had counsel. James B. Green, for 
the defendants, at the conclusion of which Mr. Green moved the 
Court that the parties he estopped by the agreement not to partition, 
after which the following occurred: 


The Court: Your motion is overruled. 
Mr. Green: I note an exception. 

The Court: Verv well. 

«. 


During the trial of the cause along with the other motions to dis¬ 
miss the hill the defendants moved the Court to dismiss the hill on 
the ground that the plaintiffs recognize James B. Green and Michael 
A. Green as Executory Trustees, accepting checks and statements. 
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Motion was overruled and exceptions noted by defendants and al¬ 
lowed bv the Court. 

Mrs. Anna McGregor, recalled by Mr. Johnson for the plaintiffs 
and testified further as follows: 

She denied that she ever heard of such an agreement as slated by 
James B. and Michael A. Green and that the only reason we ac- 
cepted the cheeks was because we were ignorant and didn't know 
any different. We simply took them because he posed as executor 
and had the handling of it; and we accepted the notes because we 
had to have our money; but there has never been any agreement 
that I know of. 

Q. Did he crt/im, that as executor he had the right to collects the 
rents after the death of your mother? A. 1 think that he did. 

Cross-examination. 

By Mr. Green: 

Q. You say that we posed as executors? What do you mean by 
that? A. I don’t know what you are. You said vou were executors 
and I took your word. You are mentioned in that will. We ac¬ 
cepted the checks on that ground but we never had any agreement 
with you to handle the property or sell it. 

32 Q. Did we not handle it with your consent? A. We never 

asked any questions about it. 

Q. Did you ever question our handling of it? A. No, but we 
never asked any questions, whether your should handle it or not. 

Q. You accepted the checks? A. We accepted the checks, yes. 

Q. At the time of our mother's death did vou not sav vou did not 
want to divide the property then, but later you would? A. Never 
said that, as far as I know, at that time. There never was any 
question asked. 

Q. I will ask you if you did not sign a note for this $7,000 note? 
A. Certainly, we had to sign the note. It was $12,000 and $5,000 
was taken up. There was not anything for us to do but sign the 
note. 

Mrs. Celeana A. Geoghegax, witness for the plaintiffs testified 
she was sister of Mrs. McGreegor and the rest of the heirs and that 
she did not know of any agreement not to partition and never knew 
anything about any agreement. She signed her consent to probate 
of her father’s will and that was why she took them as executors then 
because thev said thev were. That she has received checks monthly 
for this rent. On cross-examination she denied that she agreed not 
to ask for the division of the property until later on, but that she 
signed the extension of the $7,000 notes in her own hand writing. 

Mrs. Mary E. Cummings: She is daughter of the late John F. 
Green and is one of the heirs to his estate. 

Q. Did you have any agreement to the effect that proceedings for 
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partition would not be instituted in this ease? A. We never had 
any agreement, I asked for my share several times and .lames did 
say to me after mamma died that he would put it up one piece at a 
time and sell it. That was acceptable to me, but it has been three 
years and he has never sold anv. 

33 Q. Did you ever agree with him? A. For the time being 

that was agreeable to me, when he mentioned it. but he 
didn’t carry it out. I don’t know what he mentioned to the others. 
He did mention that to me after mamma died, that he promised to 
sell one piece at a time but never did. 

She asked him to sell the property but that he has not done so; 
that she understood from that the property could be sold by the 
executors under the will and that she thought he was executor in full 
charge, by the reading of the will. 1 didn’t know contrary. 1 
didn't know that it only made him executor during mamma's life. 
I was under the impression that they were and didn’t know any 
different until von (Mr. Johnson) told me so. 

t, 

(Vossexamination. 

f»v Mr. Green: 

% 

—. I ><» you want this property sold at auction now? A. No, I 
don’t want it sold at public auction. 

By Mr. Brandenburg: 

Q. You want it sold, do you not? A. I want to have it sold to 
best advantage, and not to have to sacrifice it. 

Mr. Johnson: That is the plaintiffs’ ease. 

Mr. Green: That is the defendants’ ease. 

Satisfactory. 

HAYDEN JOHNSON. 

For Certain Defts. 

Mr. Havdon Johnson: 

% 

Take notice 1 will present above for settlement before Justice 
Met nv Mondav Apr. 26th 1020 at 10 o’ck. A. M. 

JAMES B. GREEN. 

.1 tty. for Dffg. 1 A* 2. 

Presentation 8 da vs before settlement waived. 

(Signed) HAYDEN JOHNSON, 

A tty. for Plf. 

Apr. 20/20. 

34 In the name of God, Amen: 

I. John F. Green, of the City of Washington, District of 
Columbia, at present residing at premises 1416 <4 Q” Street. North¬ 
west. do hereby make, publish and declare the following instrument 
in typewriting to be my last Will and Testament, hereby expressly 
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revoking, cancelling and annulling any other or former Will by 
me at any time heretofore made. 

Item One: I direct my executors hereinafter named to pay my 
just debts and funeral expenses as soon after my decease as may be 
conveniently done. 

Item Two: T direct my executors hereinafter named to* erect a 
coping around my lot in Sit. Olivet Cemetery, also a headstone, at a 
cost not to exceed One thousand dollars ($i,000.00). 

Item Three: 1 hereby give and bequeath to Rev. Monsignor James 
F. Makin of Washington, D. C., Three hundred Dollars, absolutely. 

Item Four: I hereby give and bequeath to the trustees of St. 
Joseph's Male Orphan Asylum of Washington, D. C., the sum of 
Three hundred dollars, absolutely. 

Item Five: I hereby give and bequeath to the Little Sisters of the 

Poor of Washington, D. C., the sum of Three hundred dollars, ab- 

solutelv. 

%■ 

Item Six: I hereby direct my executors hereinafter named to ex¬ 
pend Fifty dollars for Masses for the repose of my soul. 

Item Seven: All of the rest, residue and remainder of my estate, 
real, personal and mixed, I give, devise and bequeath unto my chil¬ 
dren, James B. Green, Michael A. Green, Mary E. Cummings, Anna 
McGregor, Thomas A. Green, Bernard J. Green and Celeana A. 

Green, share and share alike, in fee simple, absolutely, to 
.) - 17 - , 
do -1- 


them, their heirs and assigns, forever, subject to the follow¬ 
ing conditions, to-wit: That after the taxes, insurance, necessary 
repairs and all other legitimate charges and expenses have been de¬ 
ducted, the net income of my aforesaid estate shall be paid over to 
my beloved wife Celeana Adelaide Green during her natural life or 
as long as she remains unmarried: and also upon the further condi¬ 
tion that my said wife shall have the free use, possession, charge and 
occupancy, to do with as she sees tit, of premises 1410 “Q" Street, 
X. W., Washington, I>. C., together with all of its furniture, utensils 
and appurtenances during her natural life or as long as she remains 
unmarried. 


Item Eight: I direct my executors hereinafter named to apply 
any life insurance, that may be payable to my estate, towards the 
reduction of any outstanding indebtedness on my estate. 

I hereby nominate, constitute and appoint my sons James B. 
Green and Michael A. Green to be the executors of this my last Will 
and Testament. 


In testimony whereof, I, John F. Green, have hereunto set my 
hand and affixed my seal this my last Will and Testament, this 10th, 
day of September, A. D., 1912, in the City of Washington, District 
of Columbia. 

JOHN F. GREEN, [seal.] 

Signed, sealed, published and declared by the above named testa¬ 
tor, John F. Green, as and for his last Will and Testament, in the 
presence of us, who at his request, 
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in his presence, and in the presence of each other, have hereunto 
subscribed our names as witnesses, this 10th. day of Septem- 
:U> U*r. A. D.. 1012. in the City of Washington, District of Co¬ 
lumbia. 

HUGH KELLY, 

1442 Q St. X. H\ 
CHAS. L. WATERS, 

1414 Q St. X. W. 


o — 
O l 


In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 


Administration No. 21440. 

In re Estate of John E. Green. Deceased. 

The pe tition of James B. Green and Michael A. Green respectfully 
represents: 

L That they are citizens of the United States and residents of the 
District of Columbia. 

II. That petitioners hereby make application for letters testa¬ 
mentary upon the estate of John F. Green under his last will and 
testament dated September 10th. 1012, by which petitioners were 
nominated executors thereof. 

III. That said John F. Green died in the City of Washington, 
D. C.. his domicile, January 21st, 1915. 

IV. That dc ceased left an estate valued at about Two Hundred 
and Twenty-live Thousand Dollars ($225,000) consisting of real 
and personal property in said city and District. 

Y. That said deceased left surviving him, his widow Celena A. 
Green, and the following children: James B. Green, Michael A. 
Green, Mary E. Cummins, Anna McGregor. Thomas A. Green, Miss 
Celena A. Green and Bernard J. Green, all of full age, as next of 
kin. 

VI. That deceased in his said will left about Nine Hundred Dol¬ 
lars in legacies to friends and all the rest, residue and remainder of 
his estate, real, personal and mixed, to his seven aforesaid children, 
share and share alike, in fee simple, absolutely, to them, their heirs 
and assigns, forever, subject to the following conditions, to wit: 
That after the taxes, insurance, necessary repairs and all other 
legitimate charges and expenses have been deducted, the net income 
of his aforesaid estate shall be paid over to his beloved wife Celeana 
Adelaide Green during her natural life or as long as she remains 
unmarried; Also upon the further condition, that his said wife shall 
have the free use, possession, charge and occupancy to do with as she 
sees tit, of premises 1416 Q Street, N. W., Washington, D. C., 
38 together with all of its furniture, utensils and appurtenances, 
during her natural life or as long as she remains unmarried. 
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VII. That the debts of the deceased are the funeral expenses, 
doctors bill and a few current accounts, which in all will not exceed 
One Thousand Dollars. 

Therefore your petitioners pray that said will be admitted to 
record and probate and that letters testamentary be granted and 
issued to vour petitioners thereon. 

JAMES B. GREEN. 

MICHAEL A. GREEN. 

JAMES B. GREEN, 

Atty. for Petitioners, 

Evans Big. 

District of Columbia, ss: 

James B. Green and Michael A. Green being first duly sworn de¬ 
pose and say that they have read the foregoing petition by them 
subscribed, and that the facts stated on their own knowledge are true 
and those stated on information and belief thev believe to be true. 

JAMES B. GREEN. 

MICHAEL A. GREEN. 

Subscribed and sworn to before me this 27 dav of January', A. 1). 
1915. 

[Notarial Seal.] ANDREW I. HICKEY, 

Notary Public, D. C. 

39 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Administration No. 21440. 

In re Estate of John F. Green, Deceased. 

We the undersigned l>eing the widow and all of the next of kin 
and heirs at law, and under the will <4 John F. Green his residuary 
legatees, all of full age, do hereby consent to the admission of the 
will to record and probate and the granting of letters testamentary 
upon his estate to James B. Green and Michael A. Green, and hereby 
waive the issuing of any citation, and we further consent that the 
only bond required of them be conditioned to pay all the debts and 
just claims against the testator, and all damages which shall be re¬ 
covered against them as executors, and all legacies bequeathed by 
the will, as provided for in Section 264 of the Code for the District 
of Columbia. CELENA A. GREEN (Widow). 

JAMES B. GREEN. 

MICHAEL A. GREEN. 

MARY E. CUMMINGS. 
anna McGregor, 

THOMAS A. GREEN. 

CELENA A. GREEN. 

BERNARD J. GREEN. 

r 4 — 3455a 
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40 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Administration No. 21440. 

In re Estate of John F. Green, Deceased. 

We the undersigned being the widow, residuary legatees and next 
of kin of John F. Green, deceased, do hereby consent that the penalty 
of the bond of James B. Green and Michael A. Green, Executors 
under the will of deceased, l>e fixed bv the Court at Four Thousand 
Dollars. Mrs. CELENA A. GREEN. 

JAMES B. GREEN. 
MICHAEL A. GREEN. 
MARY E. CUMMINGS. 
ANNA McGREGOR. 
THOMAS A. GREEN. 
CELENA A. GREEN. 
BERNARD J. GREEN. 

11 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Administration No. 21440, Adm. Doc. 50. 

In re Estate of John F. Green, Deceased. 

Upon the consideration of the petition of James B. Green and 
Michael A. Green, and the consent of the widow and next of kin 
and heirs at law and the residuary legatees of the deceased, it is by 
the Court this 4th dav of February 1915, ordered that the will of 
John F. Green dated September 10th. 1912. and filed herein be and 
the same is hereby admitted to record and probate, and letters 
testamentary thereon be and hereby are granted ami issued to the 
said James B. Green and Michael A. Green, Executors under the 
will of the deceased, provided they enter into a bond in the sum of 
four thousand dollars, to be approved by the Court, conditioned to 
pay all the debts and just claims against the testator, and all damages 
which shall be recovered against them as executors, and all legacies 
bequeathed by the will of the deceased. 

F. L. SIDDONS, Justice. 

42 [Endorsed:] Eq. No. 36367. McGregor et al. vs. Green 

et al. Statement of Evidence. Copy Probate Proceedings. 
Copy for Court of Appeals. Clerk will please file. James B. Green, 
Attorney and Counsellor at Law. 1425 New York Avenue, N. W., 
Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3455. James B. Green et al., appellants, vs. Anna McGregor et al. 
Court of Appeals. District of Columbia. Filed Sep. 10, 1920. 
Henry W. Hodges, clerk. 


(,2319) 










pfSTWCT OF~OOCOMBtA 

F 1 I U K D 


NOV 17 1920 

IX THE 

■ > Ai&rKt 


Court of Appeals, District of Columbia 


James I». Green, ct al., Appellants, 


vs. 


LNo. 3455 


Anna McGregor, ct al.. Appellees. 


STATEMENT OF THE CASE 


James B. Green, 

Attorney for Appellants. 


W. f. ROif RTS CO. WASMIU6TW 0. C. 










IN THE 


Court of Appeals, District of Columbia 


James B. Green, ct al., Appellants , 
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vNo. 3455 


Anna McGregor, ct al., Appellees. 


STATEMENT OF THE CASE 

John F. Green died January 15, 1915, and in his will, 
which was probated February 15, 1915 (for copy of which 
see Record, p. 22), left all the rest, residue and remainder 
of his estate, real, personal and mixed, to his seven children 
in fee simple on condition that after the taxes, insurance, 
necessary repairs and all other legitimate expenses had 
been deducted, the net income of the estate should be paid 
over to his wife, Celeana A. Green, during her life. In 
said will he appointed his two sons, James B. and Michael 
A. Green, Executors. He also directed them, in said will, 
to pay his just debts and funeral expenses; to erect a 
monument and coping on his burial plot in Mt. Olivet 
Cemetery and to pay some legacies amounting to about 
nine hundred dollars. He also directed the Executors in 
item eight of his will to apply any life insurance payable 
to his estate, toward the reduction of any outstanding 
indebtedness on his estate. The aforesaid Executors 
qualified and letters testamentory were issued to them 
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February 15, 1915. Under the will and with the knowl¬ 
edge and consent of the widow and all of the heirs the 
Executors from that date took charge of the whole estate, 
collected the rents, made repairs, leases and agreements, 
paid the taxes, and every month gave a check for the 
balance to the widow until she died, November 26, 1916. 
Upon her death an agreement was made by all of the heirs 
that a division of the estate was to be held in abeyance 
and that the Executors were to continue collecting the 
rents and manage the property and give checks monthly 
to each of the heirs out of the net proceeds of the rents 
and that deed of trust notes, aggregating seven thousand 
dollars ($7,000.) were not to be paid out of the rents, 
but were to be extended, and so were extended by all the 
heirs in writing. It was further agreed that if any desir¬ 
able offers were made for any of the property then a sale 
would be made by the Executors, under this agree¬ 
ment the Executors continued collecting the rents and paid 
taxes, insurance, made leases and had repairs done, and 
every month sent a check and statement to each heir as 
they had been doing since February 15, 1916, which checks 
were accepted and endorsed by each heir. November 26, 
1918, a bill for partition was filed by Anna McGregor, 
Mary E. Cummings and Celeana A. Geoghegen (see 
Record, p. 2), and December 24, 1918, answer was filed by 
James B. and Michael A. Green (see Record, p. 5), in 
which they claimed that title was in them as Executors under 
the will and also by consent of the heirs and also set up 
several defenses. March 12, 1920, Chief Justice McCoy 
signed a decree ordering Hayden Johnson, James B. Green 
and Edwin C. Brandenberg, Trustees, to sell the real 
estate. From which decree James B. Green and Michael 
A. Green, defendants below, have taken this appeal to this 
Honorable Court for reversal. 
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Assignment of Errors 

I. The Executors, although, with the knowledge and 
consent of all the heirs, they had charge of management 
of the real estate since February 15, 1915, were not made 
parties to the Bill of Partition and hence did not have 
their day in court. This appellants claim was a fatal defect 
in the Bill. 

II. The only evidence before the court for plaintiffs; 
as to whether the property was capable of being divided in 
kind was that of the witness, Percy H. Russell, a real 
estate operator who only testified (Record, p. 17), 

“That it would be very difficult, if not impossible, 
to divide these twenty-five or twenty-six properties 
in kind unless the parties in interest were in a posi¬ 
tion to give and take compensation.” 

It is respectfully submitted that this is not sufficient 
evidence to decree partition upon. This very evidence 
shows that partition in kind could have been made by means 
of compensation and allotment, and where that can be done 
no sale will be decreed. At least a half dozen schedules 
for division in kind were drawn in which compensation as 
low as Five hundred to Seven hundred and fifty only was 
required, and which could have been paid by check or trust 
note on the property, each heir would have received, yet 
the plaintiffs below would not even read these schedules 
over. 

“If property is capable of division in kind, sale 
will not be decreed against the will of even one of 
the parties.” 

Walker vs. Lyon, 6 D. C., Appeals 484. 

Adams Equity Title Partition. 

Pomeroy Equity Jur. Title Partition. 

James B. and Michael A. Green in their answer testified 
that the property could be divided in kind with proper 
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allotment and compensation (Record, p. 6, paragraph 8). 

III. No actual possession was alleged in the plaintiffs 
in the Bill. It simply states that plaintiffs under terms of 
the will became vested with fee simple title. The actual 
possession was in the Executors and they were not even 
made parties to the Bill. 19 D. C. Appeals 539. 

IV. Bill was defective because it only asked for sale of 
property and did not allege that property could not be 
divided without great loss or injury as required by Section 
93 of the D. C. Code. 

V. At the time of filing the Bill for Partition the 
estate in the hands of the Executors was not “plene 
administravit.” Money for taxes due, and money owing 
by the estate for repairs, etc., was still in the hands of the 
Executors—an Executor’s duties and obligations do not 
cease at the end of thirteen months after letters are 
granted him. Section 359, D. C. Code provides that Exe¬ 
cutor’s power and duty as to future assets shall not cease 
after first distribution (see Marfield vs. McCurdy, 25 D. C. 
Ap. 342). 

VI. From the terms of the will the Executors were 
obliged to collect the rents, make repairs, pay taxes, etc. 
If they did not, who would execute the will and pay over 
the net proceeds to the widow during her life, at any rate 
the widow and all of the heirs agreed and consented to 
the Executors taking charge of the management of the 
real estate and accepted checks and statements from them 
as Executors. 

“Co-tenants may agree and be bound by agreement 
to put off partition or may waive right. 

Spaulding vs. Woodward, 53 N. H., p. 577. 

Executory Trustees 

“Where the duties imposed on Executors are active 
and render possession, control and management of 
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the real estate necessary and convenient they will be 
deemed trustees just as though they were explicitly 
declared so. 

Ward vs. Ward, 105 N. Y., 68. 

Wilson vs. Snow, 228, U. S., 217. 

Sims vs. Georgetown University, 1 D. C. App. 73. 

The executor continues as long as there is anything 
to execute, even after thirteen months and is then 
deemed trustee. 

Marfield vs. McCurdy, 25 D. C. Appeals, p. 342. 

“Where an Executor was directed to pay all in¬ 
come derived from the estate to “B“ during her life 
after paying necessary expenses, the estate consisting 
principally of real estate, it was held the will created 
an active trust in the Executor. 

Marx vs. Glynn, 4 Redf. N. Y., 455. 

Hallum vs. Corse, 2 Barb. (Ch.) N. Y., 506. 

Where the Executors receive rents and profits of 
the estate they become necessarily trustees. 

Steinhart vs. Cunningham, 130 N. Y., 292. 

Intent to create a trust will be inferred from words 
used in a will, where it is necessary to enforce and 
carry out the intention of the testator. 

Fay vs. Taft, 12 Cush., Mass., 448. 

Robert vs. Corning, 89 N. Y., 225. 

If the proceeds of the realty are blended with the 
personal estate, the power to sell will vest in the 
Executors by implication. 

Peter vs. Beverly, 10 Peters U. S., 532. 

Dorland vs. Dorland, 2 Barb. N. Y., 63. 

Houck vs. Houck, 5 Penn. State, 368. 

Trust is implied under will from management of 
real estate. 

Pomeroy Eq. Juris. Sec. 1011. 

Tobias vs. Ketchum, 32 N. Y., 319. 
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Where a testator gives several bequests and creates 
no express trust to pay them, and then makes a general 
residuary disposition of his entire estate blending the 
realty with the personalty in one fund, the whole 
estate shall be charged with the debt. 

Redman vs. Ferguson, 13 D. C. App., 60. 

The testator in this case left a personal estate of only 
about $525.00 and left legacies and charges of more than 
$2,000. so that realty must necessarily have been charged 
with these debts. There was $5,000. life insurance, but 
the Executors were ordered in the will to pay this to reduce 
the $12,000. trust on the 14th Street property. 

Exceptions 7-8-9-10 are covered in the foregoing. It 
therefore remains to sum up and say that from a reading 
of the will it will be found that the intention of the testa¬ 
tor was that the Executors named bv him were to take 
charge of and manage his whole estate, and if not then 
the actions of the heirs at law and their consent expressed 
and implied gave the Executors a capacity of Executory 
trustees and that they are estopped from setting up an 
action for partition, they should have asked the Equity 
Court to terminate the agreement and order the Executors 
to sell the Estate under Section 94 of the D. C. Code. 
The attention of the Court is also respectfully directed to 
the fact that only one witness for the plaintiffs testified 
as to the possibility of division in kind of the real estate 
and he said it could be divided in kind if proper compensa¬ 
tion could be paid by the parties. This we submit was 
insufficient evidence upon which to order the real estate 
sold. 

Thomas A. Green in his answer to the bill for partition 
also testified that the real estate was capable of being 
divided in kind (Record, p. 8). 
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Until Administration is closed an Equity Court has 
no jurisdiction. 

Brauch vs. Harwick, 70 Texas, 731. 

Equity has no jurisdiction to construe a will and 
determine questions of title. 

Jordan vs. O’Brien, 33 Appeals, D. C., 189. 

Where the debt or mortgage is the personal debt of 
the deceased, the personal estate is the primary fund 
liable for payment of the mortgage. 

In re Estate of Harris, 33 Wash. Law Rep., 290. 

This being so the Executors were entitled to take the 
rents and pay off the trust on the 14th Street property and 
would have done so if all the other heirs had not agreed 
to postpone payment of the trust and asked for a monthly 
distribution of the rents (Record, p. 20). 

Equity is powerless to decree partition where legal 
title is put in question in answer. 

Haster vs. Williams, 34, D. C. Appeals, p. 319. 

It is not yet a settled question whether without 
actual possession, the court has a right to entertain a 
bill for partition. 

Williams vs. Payne, 169 U. S., p. 55, 

7 Appeals, D. C., 116-131. 

Killians vs. Ebbington, 110, U. S., 573. 

Moore vs. Shannon, 6 Mackey, 157. 

Freeman on Co-tenancy, Sec. 446. 

Roller vs. Clark, 19, D. C. Ap., 539. 

Therefore upon consideration of the above objections 
and authorities the Executors claim that under the will 
and by the consent expressed and implied, they became 
Executory Trustees and that they should have been made 
parties to the bill; that they are in actual and legal posses¬ 
sion of the real estate of the deceased; that the estate is 
still in their hands as executors and has never been closed 
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and is not “plene administravitthat under the agree¬ 
ment to defer paying off the trust and receiving the rents 
and profits of the estate prematurely the plaintiffs are 
estopped from partition proceedings; that the plaintiffs’ 
right of action was under Section 94 of the D. C. Code; 
that there was no evidence in the record justifying an order 
of sale for the reason that by the testimony of plaintiffs 
single and only witness, Percy H. Russell (Record, p. 17), 
the property could have been divided in kind by making 
proper allotment and compensation; that the bill or evi¬ 
dence did not show property could not be divided in kind 
without loss or injury; and that the court did not have 
sufficient evidence to order a sale of the property. 

James B. Green, 

Attorney for Appellants. 
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